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I The complaint
Reference is made to your complaint dated 4 July 2016 to the Competition and State Aid
directorate of the EFTA Surveillance Authority ("the Authority'') regarding alleged
unlawful state aid to Norges Statsbaner ("NSB").

In your complaint, you allege that the Norwegian authorities have been granting illegal state

aid to NSB. The alleged illegal subsidy takes the form of compensation grated by the State

to NSB for offering social tariffs. You stress that the express bus operators represented by
NHO Transport do not get similar subsidies. It is your view that there is no system in place
to exclude the overcompensation of NSB. Thus, you conclude that the compensation
involves state aid within the meaning of Article 61(1) of the EEA Agreement.

Even though NSB has been compensated for rail passenger transport since before the entry
into force of the EEA Agreernent, you hold that the compensation constitutes new aid as of
1 January 1998. This because the Norwegian State Railways was split into three separate

govemmental agencies on I December 1996. With that reform, the ownership, maintenance
and construction of the rail tracks became the responsibility of the new government agency,

the National Rail Administration, a new Norweglan Railway lnspectorate was created to

supervise all rail operations in Norway, and NSB was reorganised as a limited company,
NSB BA, wholly owned by the Ministry of Transport. NSB was furthermore made into a

goup with subsidiaries. To further substantiate that the compensation to NSB constitutes
new aid, you refer to the introduction of the compensation for social tariffs in the framework
agreement between the Ministry of Transport and NSB on 1 January 1998.

Finally, you hold that the alleged aid is not compatible with Regulation No 137012007,t and

note that as it has not been approved by the Authority, and that the aid consequently is

unlawful.

I Regulation (EC) No l37Ol2O07 of the European Parliament and the Council of 23 October 2007 on public
passenger transport services by rail and by road and repealing Council Regulations (EEC) Nos I191/69 and

ll|7l70 (OJ L 315, 3.12.2007, p. 1), incorporated into the EEA Agreement Annex XIIIa 4a.
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In order to simpli$, the presentation in the following, the Authority refers to the
compensation granted to NSB as a form of state aid. Please note that this is not an indication
that the Authority has come to the conclusion that the compensation granted to NSB
constitutes a form of state aid within the meaning of Article 61 of the EEA Agreement.

2 The Authority's preliminary assessment

Following a preliminary examination of the complaint, the Authority is of the view that the
compensation to NSB is of an existing aid nature. The compensation has therefore not been
awarded in breach of the EEA state aid rules. The preliminary view of the Authority is,
furthermore, that there is no indication that NSB is overcompensated or that the Norwegian
authorities discriminate between transport providers contrary to the rules of Regulation No
1370/2007. In the following, the Authority sets out how it came to those preliminary
conclusions.

The Norwegian authorities have explained that NSB has been compensated for its rail
passenger transport services on the basis of the Act on rail transport2 since before the entry
into force of the EEA Agreement in Norway on 1 January 1994.

The Norwegian authorities have furthermore explained that contrary to your allegations,
social tariffs have been pan of the public service obligation since at least 1957. According
to the Norwegian authorities, the current social tariff system was established in 1990. A
specific compensation for offering social tariffs is not granted. Rather, it is part of the total
compensation provided to NSB on the basis of the entire public rail passenger transport
service. As a specific compensation is not granted for social tariffs, ii is ttre view of the
Authority that the compensation granted to NSB for the rail passenger transport in its
entirety has to be reviewed in order to determine whether the compensation for social tariffs
complies with the state aid rules.

The Norwegian authorities have explained that since the conclusion of the 1992 contract for
rail passenger transport services with NSB,I the compensation for rail passenger transport
has been granted on the basis of the same administrative procedure. According to that
procedure, the authorities identify the transport needs, and identify which passenger
transport services are necessary to create an effective transport system with the desired
capacity, according to the transport policy. On the basis of this exercise, the authorities
define the necessary frequency, tariffs etc. for the public service obligation. For directly
awarded public service contract (such as the ones with NSB), negotiations are held with the
rail service provider. The amount of the remuneration is decided in the negotiations and
reflected in the draft state budget. The contract is signed, subject to the Parliament's approval
of the state budget. The contract is then monitored by the awarding authority, and revised
as prescribed according to different needs, administrative changes, changes in the legal
framework, external factors etc. The Norwegian authorities have consistently ensured that
overcompensation does not take place. There is an administrative requirement dictating that
no more public funds should be spent than what is required for procuring the service as
specified for the intended purpose. The Norwegian authorities have implemented this
principle in the contract negotiations with NSB. Additionally, the Norwegian authorities
have subjected the rail passenger transport to an efficiency requirement.

z rov-tgg3-06-11-loo.
3 <<Rqmmetilskuddsavtalefor 1992 mellom Norges Statsbaner og Samferdselsdepartementetfor statlig
betaling .for persontrafikktj enester>> .
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It is the provisions providing for the aid scheme that have to be examined in order to
determine whether an existing aid scheme has turned into new aid.a

As you noted in your complaint, NSB has been reorganised several times since 1994. It is
the Authority's preliminary view that these reorganisations have not substantially affected
the provisions providing for the aid scheme. Purely formal or administrative changes to an
aid scheme do not lead to the reclassification of existing aid as new aid.s The organisational
changes you refer to appear to be of an administrative nature, and they do not appear to have
substantially affected how the alleged aid has been granted.6 The fact that NBS's expenses
were part of the State budget prior to 1996, and that this changed with the reform as

described in your complaint, does not change the basic tenets of the scheme, namely that
NSB has been compensated for the provision of rail passenger transport services on the basis
of the same legal framework on the basis of the same principles since before the entry into
force of the EEA Agreement.

Although there have been changes to the routes, schedules and discounts offered over the
years, the fact remains that the compensation to NSB for providing its transport service,
including the compensation for the obligation to offer social tariffs, has been granted on the
basis of a system of existing aid that has not been substantially changed since the entry into
force of the EEA Agreement.T

The preliminary view of the Authority is, furthermore, that your complaint does not contain
any indications that the aid is incompatible with the functioning of the EEA Agreement.
The Norwegian authorities have described a system of administrative procedures that are

aimed at ensuring that overcompensation does not occur. On the alleged discriminatory
effect of the aid, Article 3(1) of Regulation No 1370/2007 requires the use of public service
contracts. Article 3(2) explains that maximum tariffs can be set out in general rules. This
entails that the special tariff rules do not have to form part of the public seryice contract.
The definition of the term "general rule" is set out in Article 2(l): "a measure which applies
without discrimination to all public passenger transport services of the same type in a given
geographical area for which a competent authority is responsible". Contrary to what your

complaint implies, these provisions do not require a public authority that compensates a rail
passenger transport operator, with a public service contract, to cover the unprofitable part

of its public service, including the loss incurred from offering lower tariffs for certain
groups, to offer similar compensation to operators of other public transport means active in
the geographical area of its responsibility.

Finally, the Authority notes that the Norwegian authorities are currently planning to tender

out all public service contracts for rail passenger transport in the coming years. In light of
these circumstances, the Authority- whilst keeping the existing aid scheme described above

under constant review - does not currently intend to dedicate its resources to examine in
further detail a system of existing aid which will likely be phased out.

On the basis of the above, and with reference to paragtaph 48(b) of the Authority's
Guidelines on Best Practice for the conduct of state control procedures, and based on the

4 Namur-Les assursnces du cridit,C-44193, EU:C:1994:331, paragraph 28.
s SeeArticle4(1)of theconsolidatedversionof theAuthority'sDecisionNo 195/04/COLof 14.7.2004

on the implementing provisions referred to under Article 2'l ofPart II of Protocol 3 (available at:

http:// .

6 See also the Authority's Decision No 5lgll2lCOLof 19.12.2012 (O1L276,17.10.201.3,p. 8) onthe existing

aid nature of aid to AS Oslo Sporveier after several reorganisations of that service provider.
7 Compare to the Authority's reasoning in Decision No l76llllcol- of 1.6.201l.



Page 4

information available, it is the Authority's preliminary view that NSB has not received any
aid in breach of the EEA state aid rules.8

If you have any additional information you would like to submit that might change this
preliminaryview, please do so by 20 April 2017. Otherwise, the case will be closed without
further notice.

Yours faithfully,

Director
Competition and State aid

8 Available at http:i/www.eftasurv.int/media/state-aid-euidelines/Part-ll---Guidelines-on-Best-practice-for-
the-conduct-o f-state-aid-control-procedures-DOC. pdf.


